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Health care organizations - including hospitals, SNFs and other long term care providers, physician groups, and practice management 
and staffing companies, are asking: “Is my company/organization covered for claims involving COVID-19?” This summary of several 
key coverages provides general observations about whether and how an organization’s suite of insurance policies and self insurance 
programs might respond. Whether or not a claim or loss is ultimately covered will be determined by the terms and conditions of each 
policy and the facts associated with each specific claim. Marsh will aggressively advocate for coverage determinations for our clients. 
When in doubt report the event, loss or claim.

Property  Physical Damage: Property policies typically require physical damage arising from a covered peril for coverage 
to be triggered, including for business interruption claims.

 Communicable Disease: Some property policies extend sub-limited coverage for Business Interruption and/or 
clean-up costs due to “contamination” or “communicable disease”. These typically require an area such as a 
surgical suite to be uninhabitable as a result of the contamination or communicable disease. 

 Proactive decisions by the organization such as canceling elective procedures, closing departments or 
reallocating use is unlikely to trigger business interruption coverage.

 Interruption by Civil Authority: Sublimited coverage may also be triggered when business is interrupted by an 
order of civil authority that prohibits access to a location as a result physical damage within a certain number 
of miles (e.g., flooding or fire).

 Decontamination Costs: Coverage may be available for decontamination costs or communicable disease clean-
up costs due to enforcement of law, ordinance or action of government authority due to the actual presence of 
contaminants following an insured physical loss. 

 Expect litigation over whether the presence of coronavirus on premises is defined as physical damage.

Workers
Compensation

“No-fault” Insurance Coverage: Both medical expenses and lost wages are covered due to occupational disease or 
injury. COVID-19, if contracted through work, would typically not be excluded. 

Coverage challenges: determining whether employee exposed  at work or in the community. 
For excess Workers Compensation programs, a Same Communicable Disease endorsement can provide 
financial protection by aggregating or batching individual claims into one.

Employers’ Liability: While Workers Compensation is intended as exclusive remedy for job related injury/sickness, 
employees may sue employer for willful/ gross negligence .
Contracted Staffing/Personnel (traveling nurses, locum tenens providers, and physicians from PPM companies): 
Covered under their employer’s Workers Compensation; may be able to bring third party claim against facility for 
failure to provide proper protective equipment and infection control procedures. 
Short Term and Long Term Disability Insurance: Could be triggered in the event of an employee illness.

Medical
Malpractice

 Possible Allegations: There should be no change in how typical allegations around failure to diagnose, delay in 
diagnosis, etc. are covered.  Other allegations, that may be seen with increased frequency, but where similar 
claims have been covered, include: 

 Failure to provide a safe environment; failure to prevent exposure to other patients and residents;
 Delay in treatment due to supply chain shortages (equipment, medications, protective equipment) 
 Negative outcomes due to inadequate staffing, over-utilization of staffing agencies, fast-track 

.credentialing of providers to perform services not formally or historically qualified to provide.
 Coverage Triggers: Whether claims made or occurrence, it is important to determine actual date of alleged 

negligence to determine which policy responds.  Always report claims to primary and excess carriers.
 Batch Language: Important policy language should be reviewed in respect  the definition of batch and to the 

impact on both retentions/deductibles and aggregate limit erosion. 
 Negligent Credentialing: Fast track credentialing of retired providers including physicians or those providers 

trained in different specialties to provide services in a COVID-19 environment may raise issues about proper 
credentialing. Notify your broker if providers are approved to perform services outside their current privileges 
and specialties. Say abreast of any emergency regulatory  relief proposed by state and federal governments 
which may address immunity.  Some states have moved in this direction. 

 Telehealth: Many states are relaxing regulatory requirements for telehealth, including licensure across state 
lines, to make diagnostic services and treatment available to more patients. This unprecedented ramp-up of 
telehealth may result in a unique surge in malpractice claims as well as cyber claims.

 As of March 6th, 2020, Medicare patients can access their providers for telemedicine visits, using 
mobile phones, from their place of residence rather than in a facility. 

 DHHS will waive HIPAA penalties for HIPAA violations against providers who serve patients in good 
faith through everyday communications technologies.

 The Public Readiness and Emergency Preparedness (PREP) Act: DHHS declaration on March 17th, 2020 
providing limited immunity from liability for covered countermeasures. Impact on tort law remedies is TBD.



General
Liability

 Third Party Liability: This coverage protects the organization against bodily injury occurrences involving non-patients,
non-employees and others as well as third party liability for property damage. 

 Un-Safe Environment: Claims may result when a healthcare organization fails to protect third parties or a failure to 
diagnose and/or treat a patient leads to exposure to others including visitors, vendors or others who may be on-site.

 Redeploying Non-Essential Staff: Due to community needs, staff may be redeployed to provide services such as 
childcare for essential staff or meal/medication home delivery.   These general liability exposures may not be 
automatically covered under general liability policies.  Best practice is to advise your broker.

EPL  Discrimination or Harassment: As organizations implement new HR or visitation policies in response to the COVID-19 
outbreak, employees and third parties can allege they are being unfairly targeted.  

 Americans with Disabilities Act: Allegations could arise if employers are not careful about their questioning of 
employees relating to COVID-19.  The EEOC has published guidance to assist employers with compliance.

 Bodily Injury Exclusion: These policies typically contain a bodily injury exclusion for employees. Look to your Workers 
Compensation/Employers Liability policy for employee bodily injury claims.

 Retaliation: Although claims under OSHA, the NLRA, and many other workplace statutes are excluded under a typical 
EPL policy, a claim for retaliation (regardless of which statute the employee is proceeding under) could be covered.  
Coverage and claims advocacy can be provided by your Broker.

Wage & Hour  Reduction in Services: When making decisions to reduce hours, enforce furloughs, or reduce pay to manage COVID-19’s 
business impact, employers must ensure they are in compliance with wage and hour laws.  The Department of Labor 
has released guidance for employers which addresses FMLA, FMLA and general pay and leave practices.

 Work-From-Home or Business Surges: On the other end of the spectrum, organizations providing critical care or
experiencing an extreme surge in the provision of care/business and employers implementing work at home strategies 
must be equally vigilant in ensuring all employees are being compensated properly, especially with regard to overtime 
pay.  Additionally, it is important that meal and rest breaks which are compliant are being implemented for employees 
across the continuum.

Cyber Liability  Work-From-Home: Cyber security will be stressed to a level never experienced before by organizations/corporations 
around the globe.  

 To the extent cyber criminals are able to exploit weaknesses from the surge in remote connections, claims 
under cyber policies may arise which present unique challenges to underwriters.

 There could be a higher propensity for social engineering fraud as employees and the general population may 
be less likely to follow standard security protocols when working remotely.

 Healthcare Breaches: Claims could arise from disclosing the names of patients with a confirmed COVID-19 diagnosis to 
curious employees inappropriately accessing medical records of patients with COVID-19.

 Telehealth: The increased use of telemedicine and other technologies could result in more security or privacy incidents 
that may trigger cyber coverage.

D&O  Board Member Liability: Board members may have concerns about their individual exposure for the organization’s 
response to COVID-19. D&O insurance, in coordination with indemnification from the corporation, is designed to 
protects these individuals against claims for breach of fiduciary duty or other wrongful acts in their role as directors.

 For Publicly Traded Companies: Stock drops could lead to securities class actions alleging disclosure deficiencies, 
breaches of fiduciary duty, and corporate mismanagement.  

 Derivative Actions or Regulatory Investigations: These remain a threat as organizations push ahead at break-neck 
speed to manage emergent needs .  

 Bodily Injury  and Medical/Professional Services Exclusions:  In force D&O policies do not have exclusions for COVID-
19.  However generally D&O policies contain some form of bodily injury and professional services exclusions to ensure 
that these claims are triggered under  E&O, GL and Medical Malpractice policies.  

Managed Care
E&O

 COVID-19 test is considered an essential health benefit: Medicare, Medicaid, and ADA-compliant plans must cover.
 Possible Claims:

 Denial of coverage for tests or improper delay/denial of COVID-19 treatment.   
 Surprise billing related to test costs/coverage.
 Failure to update provider directories, inadequate network access (due to overwhelmed health system 

responding to influx of patients, delayed approval of provider referrals, and the like.

This summary provides general comments about how insurance programs of health care organizations might respond to Covid-19.  It is 
not intended to be comprehensive.  Risk Management professionals should utilize an enterprise risk management approach to review
all lines coverage in your insurance portfolio, including Crime, Fiduciary, Event Cancellation coverage and others not discussed in this 
summary.
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